
In re: 

Bayer CropScience LP, and Ni chino 
America, Inc. 

) 
) 
) FIFRA Appeal No 16-01 
) 
) 

Docket No. FIFRA-HQ-2016-0001 ) 
~~~~~~~~~~~~~~~- ) 

ORDER ON POST-ARGUMENT BRIEFING 

On June 22, 2016, the Board held oral argument in this proceeding. At the argument, the 

panel requested a single post-argument brief from each party. These briefs must be submitted by 

12:00 pm EDT on Friday, July 1, 20 16, and the section of the brief consisting of the argument 

must not exceed 25 pages. The purpose of such briefs shall be to respond to questions raised by 

the Board at the oral argument. The parti es may not raise new arguments, nor may they 

introduce new affidavits or declarations not contained in the record. In addition to any other 

issues the parties wish to address, the Board requests the briefs to focus specifically on the 

fo llowing issues: 

1. (a) What authority does the Board have in a FIFRA section 6(e) proceeding to 

consider the lawfulness of a condition of registration, given that section 6( e) 

proceedings are statutoril y limited to two issues: (1 ) whether a condition of 

registration has been violated, and (2) whether EPA's determination with respect to 

disposition of existing stocks is consistent with FIFRA? 



(b) If the Board does possess the authority in a section 6(e) proceeding to consider the 

lawfulness of a condition of registration, may a third party also challenge the 

lawfulness of either that condition or any other aspect of the registration? 

(c) Finally, if the Board were to conclude that the voluntary cancellation condition in 

the flubendiamide registrations is unlawful , what effect would such a holding have on 

the registration itself? 

2. FIFRA section 6( e) provides that any hearing on a notice of intent to cancel issued 

under section 6( e) shall be conducted under FIFRA section 6( d). An order issued after 

a section 6(d) hearing "shall be based only on substantial evidence ofrecord of such 

hearing." 7 U .S.C. § 136d( d) . What standard of proof does this provision require? In 

answering this question, take into account that FIFRA section 16 requires that a 

substantial evidence standard be applied by a court in reviewing EPA decisions 

following a hearing, and the Supreme Court's decision in Steadman v. SEC, 450 U.S. 

91 (198 1). 

3. What "conclusions" are covered by the requirement in the flubendiamide conditional 

registration that EPA "shall engage in dialogue about the data and the Agency's 

conclusions?" Does EPA' s determination on the toxic endpoint level constitute a 

"conclusion" within the meaning of the registration? 

4. Appellants argue on appeal that EPA presented "new * * * conclusions * * * in the 

January 29, 20 16 Decision and supporting documents that were not discussed with 

Registrants." Appeal Brief of Bayer CropScience LP and Nichino America, Inc. at 22. 

If there were new conclusions presented in these documents, what were they, and 

where in the record are these conclusions detailed? 
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5. EPA relied upon a toxic endpoint level from the Des-iodo - Spiked Water 28-Day 

Study (MRID 46817023) , among other evidence, in its January 29, 2016 unreasonable 

adverse effects determination for flubendiamide. What does the record show as to 

whether Appellants were notified of EPA's intent to use this toxic endpoint level prior 

to January 29, 2016? 

6. FIFRA section 6(f) mandates that voluntary cancellation requests may not be acted 

upon by EPA until a notice-and-comment procedure has been completed. If 

Appellants had requested voluntary cancellation of the flubendiamide registrations 

under section 6(f), could they have challenged EPA's unreasonable adverse effects 

determination during the notice-and-comment period? 

7. Is the doctrine of laches legall y applicable to this proceeding? If so, explain how the 

record supports this conclusion. 

Appellants Bayer and Nichino are also reminded to provide the Board with specific 

citations to the record showing where they raised their legal objections to the adequacy of the 

scientific dialogue in their Request for Hearing and Statement of Objections. Appellee EPA is 

reminded to provide the Board with recent federal court case law in support of their argument on 

the applicabi lity of the doctrine of !aches. 

So ordered. 

ENVIRONMENT AL APPEALS BOARD 

Dated: 
Kathie A. Stein 

Environmental Appeals Judge 
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CERTIFICATE OF SERVICE 

I certify that copies of the foregoing Order on Post-Argument Briefing in the matter of 
Bayer CropScience LP, and Ni chino America, Inc ., FIFRA Appeal No. 16-01 , were sent to the 
following persons on June 23, 2016, in the manner indicated: 

By Interoffice Mail 

Office of Administrative Law Judges 
Michael B. Wright 
Ryan Yaeger 
Office of Administrative Law Judges 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Mail Code: l 900R 
Washington, DC 20460 
wri!..!.h t.michaelb(li{epa.gov 
yaegcr. rya n(li{epa. gov 

Counsel for Office of Chemical Safety and Pollution Prevention 
Ariadne Goerke 
Robert G. Perlis 
Scott Garrison 
Michele Knorr 
Pesticides and Toxic Substances Law Office 
Office of General Counsel (Mai l Code 2333A) 
U.S. Environmental Protection Agency 
WJC North 73 l 8B 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 
gocrkc.a ri adne@cpa.gov 
perl is.robert@,epa.gov 
garri son.scottrmepa.gov 
knorr. michclc@~cpa.!..!.OV 



By First Class Mail 

Counsel for Bayer CropScience LP 
Kathryn E. Szmuszkovicz 
David A. Barker 
Daniel A. Eisenberg 
BEVERIDGE & DIAMOND, P.C. 
1350 I Street, N.W. Suite 700 
Washington, DC 20005 
kes@bdlaw.com 
dab@bdlaw.com 
dae@bdlaw.com 

Counsel for Nichino America, Inc. 
Kenneth D. Morris, Esq. LLC 
Law Offices 
1320 Vale Dr. 
West Chester, PA 193 82 
kdm@kcnmorri slaw.com 

Counsel for Amicus Curiae Agricultural 
Retailers Association 

Dated: 

Richard Gupton 
1156 1S111 St., N.W. Suite 500 
Washington, DC 20005 
richard@aradc.org 

JUN 2 3 2016 
------

Counsel for Amicus Curiae Center for 
Biological Diversity 

Stephanie Parent 
Hannah Connor 
Center for Biological Diversity 
P.O. Box 11 374 
Portland, OR 97221 
sparent@biologicald i versity.org 
hconnor@biologicaldivcrsity.org 

Counsel for Amicus Curiae Crop Life 
America 

Kirsten L. Nathanson 
Warren U. Lehrenbaum 
Jared 8. Fish 
Preetha Chakrabarti 
CROWEL & MORING LLP 
1001 Pennsylvania Ave., NW 
Washington, DC 20004 
knathanson@crowcl I .com 
wlehrenbaum@,crowel I .com 
j fi shrlu,crmvel I .com 
pchakrabarti(a1crowe ll .com 

Counsel for Amicus Curiae Growers 
Katherine M. Fowler 
Sarah B. Mangelsdorf 
One South Memorial Drive 
12111 Floor 
Saint Louis, MO 63102 
kfowler({i1foxga lvin.com 
smangelsclortrw.foxga lvin.com 

Secretary 
Environmental Appeals Board 




